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Abstract

Hospitals of both types, whether public or private, bear criminal and civil responsibility
when the doctor commits a medical error, especially if this mistake leads to the death
of the patient.

There are many trends in determining the criminal and civil liability of a legal person.
One of them sees his responsibility as the Jordanian law, as Iragqi and Emirati law
considers that this responsibility is not fulfilled. Therefore, all existing laws must be
activated and new laws should be introduced to tighten control over hospitals,
especially private hospitals, to reduce the error of doctors inside those hospitals.
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Introduction

There is no doubt that there are responsibilities on the shoulders of doctors for their
mistakes during operations, as they work for their own account in most cases, but what
about the extent to which the hospitals in which they work bear responsibility as a result
of their mistakes, and for that we must differentiate between public hospitals and private
hospitals, because public hospitals are public interests, their funds are public funds,
their employees are public employees, and the bodies that manage them are
administrative bodies, so their responsibility is affected by the rules of public law.

On the contrary, private hospitals, although they are recognized as legal personality,
and even if placed under the auspices of the State, remain a private institution that is
not integrated into the administration or one of its branches, as its funds are private
funds, its employees are private employees and the bodies that manage it are private
bodies, and therefore their responsibility is directly subject to the provisions of private
law. But it arises, to what extent are hospitals responsible for the doctor's fault and the
basis for this responsibility? Is the responsibility of the hospital in this case
administrative, criminal or civil? What kind of penalties are imposed on hospitals?
Accordingly, this topic will be addressed through two requirements as follows:

The first requirement: the legal basis for the establishment of criminal responsibility of
legal persons.

The second requirement: the responsibility of public and private hospitals for the
doctor's error.
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First Requirement

The legal basis for the establishment of criminal responsibility of legal persons

The natural person is criminally responsible mainly for the crimes committed, and the
interpretation of this is on the one hand that the criminal law does not direct its orders
and prohibitions except to those who are able to understand and abide by it, which is
the human being, and on the other hand, it is not criminally responsible except for those
who commit the crime, and the crime is not complete unless all its elements are
available, including the moral element, which is based only on a legally considered will,
that is, distinctive, aware and chosen, and these are available only to humans and this
rule is considered a basic principle In felony legislation.

It should be noted that the liability of legal persons(l), Criminally, it currently
represents an important point in the development of criminal law and jurisprudence,
because this criminal responsibility of legal persons is the result of the changes imposed
by the progress of civilization that covered all aspects of social and economic life. (2)
that the basis for the accountability of the legal person is a path of controversy and
disagreement between jurisprudence,(3). It is agreed in jurisprudence and jurisprudence
that legal persons are civilly liable for their acts that cause damage to others.(4), But it
is the criminal responsibility of these persons that has caused great controversy in
jurisprudence.(5), Two trends have emerged: First, it is believed that these people
cannot be held criminally accountable, and this is the old trend,

The second trend sees the need to recognize this responsibility and this is the new trend.
Accordingly, we will address these trends through two sections:

Subchapter I: The inadmissibility of criminal accountability of the legal person.
Subchapter 11: The permissibility of holding the legal person criminally accountable.

Section |

Inadmissibility of criminal accountability of a legal person

Proponents of this trend reject the criminal accountability of the legal person for the
crimes committed by him, by his representatives, in the course of carrying out his work,
and argue that the only one who is punished in this case is the representative of the legal
person for the crimes he commits.

In their view, a legal person does not really exist, as it is merely a legal presumption
made by the legislator.(6), Therefore, the lack of management and discrimination of the
legal person makes it impossible to attribute the crime to him, and therefore the inability
to impose punishment on him.(7), It cannot be said that the commission of crimes falls
within this end, in addition to that the imposition of punishment on him will lead to
injury to the natural persons constituting him, without distinguishing between those
whose will tended to commit the crime, and those who did not want it, and this
contradicts the principle of the personality of punishment, which stipulates that only
the person who committed the crime, or assisted in its commission, is criminally
liable(8), In addition, most of the penalties are not applicable to the legal person, some
of which are negative for the right to life, such as the death penalty, and others are
negative for the right to liberty, such as imprisonment and imprisonment.(9). Section Il
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The permissibility of holding the legal person criminally accountable

The proponents of this trend believe: the legal person must be held criminally
accountable along with the natural person who committed the crime while exercising
his work for the legal person.(10), They believe that the legal person is a legal fact that
does not need to be proved, and has become like natural persons a criminal fact that
does not accept doubt, as it can commit the material element of many crimes such as
breach of trust, fraud, tax evasion and forgery, violation of labor laws and others.

This collective will includes deliberations, meetings and voting in the Board of
Directors, which means that the moral element of the crime is assumed to be available
to the legal person.(11), In addition, there are many penalties that can be applied to the
legal person, which are consistent with its nature, such as financial penalties - such as
fines and confiscation - and criminal penalties that limit its activity, such as depriving
it of practicing a specific activity, or preventing it from practicing the activity for a
specific period, but the penalty can affect the legal person in its legal existence, as a
solution, as well as this person has the right to honor and consideration, and the penalty
can be imposed on publishing the conviction issued on him, and these penalties would
Prejudice to his honor(12), | agree with modern criminal jurisprudence in establishing
the criminal responsibility of legal persons, with the need to stipulate that responsibility,
and to determine the procedures of the trial and penalties that correspond to the nature
of the legal persons, in addition to the responsibility of the natural person, if it can be
identified and the elements of the crime are available against him, because this is in line
with the social and economic developments that occur in this era, and in establishing
this responsibility to protect society from the damage caused by those crimes committed
by these persons.(13), It is possible to establish legal persons with the aim of
committing illegal acts, and disappear under the guise of a fictitious project, and the
criminalization of legal persons achieves public and private deterrence, so imposing
punishment on the legal person who committed the crime, achieves private deterrence
for the legal person himself, and general deterrence for the rest of the legal persons and
those in charge of them.

Second Requirement

Responsibility of public and private hospitals for the doctor's fault

The responsibility of hospitals for the doctor's error is classified according to the
distinction between the hospital as a public hospital provided by the government from
its public funds and private hospitals run by private bodies and awareness of this we
will address this through two branches as follows:

Subchapter I: Responsibility of public hospitals for the doctor's error.

Subchapter 11: Responsibility of Private Hospitals for Doctor's Error.

Section |

Public Hospitals Responsibility for Doctor's Fault

Many operations arise in public hospitals, criminal(14), civil and administrative
liability for these operations(15). The liability of public hospitals is linked to the
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occurrence of an error, and a distinction has been made in liability for the fault of public
hospitals, between responsibility for medical work and responsibility for organizing
and facilitating a medical facility, as it is a public facility.(16).

If the doctor's error in the hospital can be qualified as a repairman or facility error,
related to the work of the public facility, the jurisdiction in it belongs to the
administrative judiciary, while the doctor's personal error and medical errors that
constitute crimes are the jurisdiction of the ordinary judiciary to deal with the civil and
criminal settlement for this error in accordance with the following:

First: Civil Liability:

The patient who suffered damage during surgery or one of his relatives - in the event
of his death - may claim compensation for the damage he suffered, by filing a civil
lawsuit against the doctor as he is directly responsible for medical liability, and because
the doctor is affiliated with the hospital, the latter is also responsible for the damage
resulting from the doctor's error.

Of course, the determination of the hospital's responsibility for this error in the conduct
of operations requires the availability of the elements or elements of this responsibility,
which is the occurrence of an error as a result of the doctor's actions during the course
of his work or because of it.(17), The doctor-patient relationship in the public hospital
is that of a person entrusted with the performance of a public service, and is determined
by the regulations governing the activity of the health facility managed by the hospital,
it is not a contractual relationship, but of an administrative or regulatory nature, and
therefore the responsibility of the hospital cannot be based on that contractual
liability.(18)

As for the doctor's relationship with the general hospital, the doctor is considered
subordinate to the hospital in which he works, and the relationship of dependence
between the doctor and the hospital, even if it is an administrative relationship of
dependence, is sufficient for the hospital to be responsible for the doctor's error.

The responsibility of the General Hospital as a legal person for the work of its
subordinates of doctors and their assistants, etc., is held when the medical intervention
of the therapist - medically or assistant - during the performance of the job or because
of it, and this is the test that links that responsibility, where the patient - if the doctor
makes a mistake in his work and results in damage to the patient - the right to file a
compensation claim against the erring doctor and the hospital, as a legal person and a
debtor full and able to pay, if the hospital pays, it has the right to refer to the doctor.
The one who is at fault, insofar as she has paid is responsible for not with him.(19),
Second: Criminal Liability:

Most comparative legislation has differed regarding the criminal responsibility of
hospitals for doctor's crimes, in three directions:

First direction:

It stipulates that the hospital may be held criminally accountable for the crimes of the
doctor, by means of fines and preventive measures (such as dissolution and suspension),
which is the position of Jordanian law.(20).

Second direction:
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It establishes the criminal liability of the hospital for the doctor's error, by fine, whether
original, and did not put a limit on its amount, leaving it to the judiciary according to
the ability to pay and the return from the violation, or in solidarity with the erring
subordinate, as is the case in Italian law. (21).

Third direction:

This trend does not consider the criminal liability of legal persons, either in criminal
law or in special laws, as in German law.(22), As for the legal person, it is not
conceivable that he commits the crime or that the principle of criminal responsibility of
legal persons is invoked, but it has not been adopted absolutely, (23)but has limited it
to private legal persons without the public(24), as is the case in Iragi, Emirati and
Emirati law.

Section |1

Private Hospitals Responsibility for Doctor's Fault

A private hospital is any treatment institution in which the art of medicine is practiced
— legally permissible — in accordance with legal conditions.(25),

A private hospital is a legal person that carries out the purpose for which it was
established, through natural persons, who act on behalf of the legal person and represent
it legally. (26)

Criminal civil liability arises as a result of medical error when performing medical
operations, which we explain as follows:

First: Civil Liability:

The civil liability of private hospitals means the obligation of these hospitals to make
reparations for the damage suffered by the patient as a result of treatment there, thus
giving the injured patient the right to claim compensation covering the damage
suffered.(27)

The civil liability of private hospitals is divided into contractual liability and tort
liability, and the first is achieved if one of the parties to the contract breaches one of the
obligations created by the contract on him, and the second: it is achieved when the
hospital breaches the general legal duty not to harm others, meaning that the private
hospital exercises the utmost caution and the highest degree of caution, when exercising
its professional duty so as not to cause harm to others.

The private hospital is committed to providing the inpatient with a number of treatment
services, such as surgical tools, medicines, and materials that must be available in order
to complete the process of Medical Care Process(28).

It is noted that the responsibility here has arisen due to the existence of professional
error - which does not change in the nature of the contract or legal obligation - in
undertaking operations that the patient does not need, and which causes serious damage
to him.(29).

Second: Criminal Liability:

930 http://www.webology.org



Webology (ISSN: 1735-188X)
Volume 19, Number 6, 2022

The private hospital shall be held criminally liable if any doctor who practices
unnecessary operations for the patient inside the hospital is covered up.

The private hospital shall be punished for the crimes assigned to it by a penalty
corresponding to its nature, but if the penalty originally prescribed for the offence is not
commensurate with its nature, it shall be replaced by a penalty commensurate with its
nature.(30).

Accordingly: Private hospitals in which unnecessary operations are performed as a
private moral person, and criminal penalties consistent with their nature shall be subject
to a fine and suspension, and the penalty of confiscation and dissolution may be
imposed.

Since criminal responsibility can only be determined by a legal text, the development
of existing penalties to suit the nature of the person concerned or the creation of modern
penalties requires this text, as there is no need to disagree about the determination of
the criminal responsibility of these persons.(31). It is necessary to develop and update
the penalties that can be imposed on the legal person to conform to its special nature,
and when some of them cannot be applied, the precautionary measures can replace
them, and provide other solutions to face the risks that may result from the deviation of
the legal person in the exercise of his activity.(32), There are many penalties and
measures that can be imposed on the legal person, including financial penalties,
considering that it has an independent financial liability, namely confiscation and fine,
and some of them affect its existence and activity, such as the dissolution of the legal
person, deprivation from practicing its activity for a certain period or suspension in
whole or in part, and some of which affect its reputation, such as the publication of the
conviction.(33).

The end

After studying the issue of criminal responsibility of hospitals for the doctor's mistake,
we have reached a set of results and recommendations, which we show as follows:

First: Results:

1- Many responsibilities fall on the shoulders of hospitals, both public and private, as a
result of the doctor's error, including criminal and civil liability.

2. There are trends with regard to the criminal responsibility of legal persons, one of
which considers the issue of the legal person inadmissible, while the other view is that
the issue of the legal person is criminally permissible.

3 - Different trends with regard to the criminal responsibility of private hospitals for the
fault of the doctor, where he sees the direction of the hospital's private criminal
responsibility and punishment within the framework of the fine and preventive
measures and takes this direction Jordanian law and there is another trend that is not
restricted by criminal responsibility, such as Iragi and Emirati law.

4- The responsibility of the private hospital for the doctor's error includes criminal and
civil liability and in some directions includes administrative responsibility such as
closing the hospital temporarily or permanently.
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Second: Recommendations:

1- The need to activate the responsibility of legal persons in general and the extension
of that responsibility to the administrative authority, such as closure, to achieve the
element of deterrence.

2- Ascertaining the reality of the legal person and legislating new legal texts that
prevent the establishment of a hospital as a legal person contrary to reality in order to
evade criminal responsibility.

3 - Activating the legal provisions regarding the responsibility of the follower for the
act of his subordinate so as to exclude the criminal, civil and administrative punishment
of the legal person if required.

4- Strict control over public and private hospitals with regard to the efficiency of
doctors working in hospitals, especially private hospitals, even if it requires the
formation of committees to determine the efficiency of doctors on an ongoing basis.
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